Article XX.

Return to Work
10001.  Definitions.

(a) “Alternative work” means work that the employee has the ability to perform, that offers wages and compensation that are at least 85 percent of those paid to the employee at the time of injury, and that is located within reasonable commuting distance of the employee's residence at the time of injury.
(b) “Modified Work” means regular work modified so that the employee has the ability to perform all the functions of the job and that offers wages and compensation that are at least 85 percent of those paid to the employee at the time of injury, and located within a reasonable commuting distance of the employee's residence at the time of injury.
(c) “Regular Work” means the employee's usual occupation or the position in which the employee was engaged at the time of injury and that offers wages and compensation equivalent to those paid to the employee at the time of injury, and located within a reasonable commuting distance of the employee's residence at the time of injury.  

(d) “Permanent and stationary” means the point when the employee has reached maximal medical improvement, meaning his or her condition is well stabilized, and unlikely to change substantially in the next year with or without medical treatment, based on (1) an opinion from a treating physician, AME, or QME;  (2) a judicial finding by a Workers’ Compensation Administrative Law Judge, the Workers’ Compensation Appeals Board, or a court; or (3) a stipulation that is approved by a Workers’ Compensation Administrative Law Judge or the Workers’ Compensation Appeals Board. 

(e)  “Eligible Employer” for the purpose of the Return to Work Program in Section 1005, et. seq., means any employer, except the state or an employer eligible to secure the payment of compensation pursuant to subdivision (c) of Section 3700, who, based on the employer’s payroll records or other equivalent documentation or evidence, employed 50 or fewer full-time employees on the date of injury.  
(f) “Full-time employee” means an employee who, during the year preceding the injury, worked an average of 32 or more hours per week.   
Authority: Sections 133, 139.48, and 5307.3, Labor Code. 
Reference: Sections 139.48,  4658.1, Labor Code. 
10002.  Offer of Work; Decrease in Permanent Disability Payments. 
(a) This section shall apply to:

(1) all dates of injury on or after January 1, 2005, and 
(2) all dates of injury prior to January 1, 2005 where:

 (A) there has been  either no comprehensive medical legal report or no report by a treating physician indicating the employee is permanent and stationary and that there is permanent disability, or 

(B) the employer is not required to provide the notice to the injured worker as required by Labor Code section 4061 that the employee’s condition is permanent and stationary and that permanent disability is or may be payable.
(b) Within 60 days from the date that an injured  employee’s disability becomes permanent and stationary: 

(1) If an employer or insurer does not serve the employee with a notice of offer of regular work, modified work or alternative work for a period of at least 12 months, each payment of permanent disability remaining to be paid to the employee from the date of the end of the 60 day period shall be paid in accordance with Labor Code section 4658 (d)(1)  and increased by 15 percent This paragraph shall apply only to employers who employed 50 or more employees on the date of injury.
(2) If an employer or insurer serves the employee with a notice of offer of regular work, modified work or alternative work for a period of at least 12 months, each payment of permanent disability remaining to be paid from the date the offer was served on the employee shall be paid in accordance with Labor Code section 4658 (d)(1)  and decreased by 15 percent, regardless of whether the employee accepts or rejects the offer.  
(3) The employer shall use Form DWC-AD10133.53 (Section 10133.53) to offer modified or alternative work, or Form DWC-AD10003 to offer regular work. 
(c )  In the event there is a dispute as to an employee’s permanent and stationary status, and there has been a notice of offer of work served on the employee in accordance with subdivision (b), the employer may withhold 15% from each payment of permanent disability remaining to be paid from the date the notice of offer was served on the employee until there has been a final judicial determination of the date that the employee is permanent and stationary pursuant to Labor Code section 4062. 
(1) Where there is a final judicial determination that the employee is permanent and stationary on a date later than the date relied on by the employer in making its offer of work, the employee shall be reimbursed any amount withheld up to the date a new notice of offer of work is served on the employee pursuant to subdivision (b). 
(2)  Where there is a final judicial determination that the employee is not permanent and stationary, the employee shall be reimbursed any amount withheld up to the date of the determination. 

 (d) If the employee’s regular work, modified work, or alternative work that has been offered by the employer pursuant to paragraph (1) of subdivision (b) and has been accepted by the employee, is terminated without good cause prior to the end of the period for which permanent disability benefits are due, the amount of each remaining permanent disability payment from the date of the termination shall be paid in accordance with Labor Code section 4658 (d) (1) and  increased by 15 percent. An employee who voluntarily terminates his or her regular work, modified work, or alternative work shall not be eligible to the 15 percent increase in permanent disability pursuant to this subdivision. This subdivision shall apply only to employers who employed 50 or more employees on the date of injury.
 (e) Nothing in this section shall prevent the parties from settling or agreeing to commute the permanent disability benefits to which an employee may be entitled.  However, if the permanent disability is commuted by a Workers’ Compensation Administrative Law Judge or the Appeals Board pursuant to Labor Code section 5100, the commuted sum shall account for any increase that would have been required by this section if payment had been made pursuant to Labor Code section 4658.

10004.  Form {DWC AD-10003 Notice of Offer of Work}.
10005.  Return to Work Program.
(a) This section shall apply to dates of injury on or after January 1, 2004.
(b) The Return to Work Program is administered by the administrative director for the purpose or promoting the employee’s early and sustained return to work of the employee following a work-related injury or illness.  

(c) This program shall be funded by the Return to Work Fund, which fund shall consist of all penalties collected pursuant to Labor Code section 5814.6 and transfers made to this fund by the administrative director from the Workers’ Compensation Administrative Revolving Fund established pursuant to Labor Code section 62.5.  The reimbursement offered to eligible employers as set forth in this section shall be available only to the extent funds are available.

(d) An eligible employer shall be entitled to reimbursement through this program for expenses incurred to make workplace modifications to accommodate an employee’s return to modified or alternative work, up to the following maximum amounts: 
(1) $1,250 to accommodate each temporarily disabled employee, for expenses incurred in allowing such employee to perform modified or alternative work within physician-imposed temporary work restrictions; and

(2) $2,500 to accommodate each permanently disabled employer, for expenses incurred in returning such employee to sustained modified or alternative work within physician-imposed permanent work restrictions;   however, if an employer who has received reimbursement for a temporarily disabled employee under paragraph (1) is also requesting reimbursement for the same employee for accommodation of permanently disability, the maximum available reimbursement is $2,500.  For the purpose of this subdivision, “sustained modified or alternative work” is work anticipated to last at least 12 months.
(e) Reimbursement shall be provided for any of  the following expenses, provided they are specifically prescribed by  a physician or are reasonably required by restrictions set forth in a medical report:
(1) modification to worksite;

(2) equipment;

(3) furniture;

(4) tools; or

(5) any other necessary costs reasonably required to accommodate the  employee’s restrictions. 

(f) An eligible employer seeking reimbursement pursuant to subdivision (d) shall submit a Request for Reimbursement of Accommodation Expenses (DWC AD  10006, section 10006) to the Division of Workers’ Compensation Return to Work Program within thirty (30) days from the date of the expenditure for which the employer is seeking reimbursement.  The filing date may be extended upon a showing of good cause for such extension.  The employer shall attach to its request copies of all pertinent medical reports that contain the work restrictions being accommodated and all receipts for accommodation expenses.  Requests should be sent to the mailing address for the Division of Workers’ Compensation Return to Work Program that is listed in the web site of the Division of Workers’ Compensation, at: http://www.dir.ca.gov/dwc/dwc_home_page.htm
(g) The administrative director or his or her designee shall review each Request for Reimbursement of Accommodation Expenses, and within sixty (60) days of receipt shall provide the employer with notification of one of the following:

(1)  that the request has been approved, a check for the reimbursement allowed, and an explanation of the allowance, if less than the maximum amounts set forth in subdivision (d), or
(2)  that the request has been denied, with an explanation of the basis for denial; or
(3)  that the request is deficient or incomplete and indicating what clarification or additional information is necessary.

(h) In the event there are insufficient funds in the Return to Work Fund to fully reimburse an employer or employers for workplace modification expenses as required by this section, the administrative director shall utilize the following priority list in establishing the amount of reimbursement  or whether reimbursement is allowed, in order of decreasing priority as follows:
(1) Employers who have not previously received any reimbursement under this program;
(2) Employers who have not previously received any reimbursement under this program for the employee who is the subject of the request;

(3) Employers who are seeking reimbursement for accommodation required in returning a permanently disabled employee to sustained modified or alternative work;

(4) Employers who are requesting reimbursement for accommodation required of a temporarily disabled employee.

Authority: Sections 133, 139.48, and 5307.3, Labor Code. 
Reference: Section 62.5, 139.48,  and 5814.6, Labor Code.
10006. Form {DWC AD-10006 Request for Reimbursement of Accommodation Expenses}.  

§10007. Dispute Resolution
(a) When there is a dispute regarding this article, the employee, the employer, or claims administrator may request the administrative director to resolve the dispute. 

(b) The party requesting the administrative director to resolve the dispute shall:

(1) Complete a “Request for Dispute Resolution before the Administrative Director” using form DWC-AD 10133.55; 

(2) Clearly state the issue(s) and identify supporting information for each issue and position; 

(3) Attach all pertinent documents; 

(4) Submit the original request and all attached documents to the administrative director and serve a copy of the request and all attached documents on all parties; and

(5) Sign and date the proof of service section of the “Request for Dispute Resolution before the Administrator Director.” 

(c) The opposing party shall have twenty (20) calendar days from the date of the proof of service of the Request to submit the original response and all attached documents to the administrative director and serve a copy of the response and all attached documents on all parties.  

(d) The administrative director or his or her designee may request additional information from the parties. 

(e) The administrative director or his or her designee shall issue a written determination and order based solely on the request, response, and any attached documents within thirty (30) calendar days of the date the opposing party’s response and supporting information is due.  If the administrative director or his or her designee requests additional information, the written determination shall be issued within thirty (30) calendar days from the receipt of the additional information. In the event no decision is issued within sixty (60) calendar days of the date the opposing party’s response is due or within sixty (60) calendar days of the administrative director’s receipt of the requested additional information, whichever is later, the request shall be deemed to be denied.  

(f) Either party may seek appeal of the determination and order of the administrative director by filing a written petition together with a Declaration of Readiness to Proceed with the local district office of the Workers’ Compensation Appeals Board within twenty calendar days of the issuance of the decision or within twenty days after a request is deemed denied pursuant to subdivision (e).  The petition shall set forth the specific factual and/or legal reason(s) for the appeal.  A copy of the petition and a copy of the Declaration of Readiness to Proceed shall be concurrently served on the administrative director. 
Authority: Sections 133 and 5307.3, Labor Code. 

Reference: Sections 4658.1 and 139.48, Labor Code.
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