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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

LEHMAN BROTHERS SECURITIES AND
ERISA LITIGATION : MASTER DOCKET

09 MD 2017 (LAK) ECF CASE
This Document Applies To:

State Compensation Insurance Fund v.
fuld et al. 11 Civ. 3892 (LAK)

CONFIDENTIAL SETTLEMENT AGREEMENT AND MUTUAL RELEASE

This SETTLEMENT AGREUMENT AND MUTUAL RELEASE, including the releases
incorporated herein (“Settlement Agreement™ or “Agrecment™), is entered nto as of the 18th day
ol October, 2013, between and amongy:

a. State Compensation Insurance Fund, on behalt of its former and current directors,
olficers, employees, policy holders and any agent, but only in the agents’ capacity as a
representative ol State Fund (“Plaintii1T™); and

b. Defendants Richard S, Fuld, Jr., Christopher M, O'Meara. and Frin Callan
(collectively, "Setlling Defendants™).

The Seutling Delendants collectively comprise all officer defendants in the Action (as
defined below). Plaintiff and Settling Defendants shall collectively be referred to in this
Settlement Agreement as the “Settling Parties.™ This Seltlement Agreement is inlended by the
Seltling Parties to Jully, linatly. and forever resolve. discharge, and settle alt claims that were or
could have been brought by Plaintif{ relating to Plaintifl"s investments in Lehman securities and
the subject matter of the Action (as defined below) against the Settling Defendants, as well as the
other Releasees, to avoid [urther litigation.

1. DEFINITIONS

Al As used in this Settlement Agreement, the following capitahized terms have the
meanings speciflied below,

1. “Action™ means the civil action currently pending n the District Court
captioned Stare Compensation Insurance Fund v, Fuld er af., Case No. 11
Civ. 03892 (LAK).
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“Claims™ means any and all claims, demands, rights, liabilities, damages.
penalties, costs. losses, indemnities, duties, oblhigations, rights, causes of
action, or suits of any nature (including claims for costs, atlorneys’ fees or
expenses), whether known or unknown, concealed or hidden, fixed or
eontingent, direet or indirect, anticipated or unanticipated, whether
actoally asserted or that might have been asserted, whether legal.
equitable, contractual. statutory, or any other type, under the federal or
state securities laws or under any federal, state, locai, statutory or commeon
law or any other law, rule or regulation. mcluding the law of any
jurisdiction outside ol the United States, relating to Plamtiff's investments
in Lehman securities and the subject matler of the Action.

J

3. “District Court”™ means the United States District Court for the Southem
District of New York.

ny “Effective Date”™ means the daie on which the Settlement becomes
effective as provided in section H{A)(5) below.

L

“Final” means that with respect to the Bar Order such Order represents a
final and binding determination of all issues within its scope and 1s nol
subject to [urther review on appeal or otherwise. Without limitation, the
Bar Order becomes “Final” when (1) no appeal has been filed and the time
for commencing any appeal has expired; or (i) an appeal has been filcd
and either the appeal has been dismissed and the time, if any, lor
commencing lurther appeal has expired, or the order has been alTirmed in
ils entirety and the ume, il any, for commencing any further appeal has
expired. For purposes ol this definition, an “appeal™ includes appeals as
of right, discretionary appeals, interlocutory appeals, procecdings
involving writs of certiorari, mandamus. or prehibition, and any other
proceedings of like kind.

6. “Lehman™ means Lehman Brothers Holdings [ne. ("LBHI™), Lehman
Brothers Inc., and any and all of their a{filiates and subsidiaries.

7. “Releasees™ means, in any capacity:
(a) Settling Delendants; and
(b) Settling Delendants’ past. present, and future attorneys,
accounlants (except st & Young LLP). agents, insurers.
spouses. children, heirs, successors, assigns, trusts, corporations,
companics. partnerships, aftiliales, or any entity in which they
have a controlling interest.

3. “Settlement™ means Lthe settlement of the Action, as embodied in (his
Settlement Agreement.

9. “Settlement Amount™ means $1.000.000.
I1. TERMS OF SETTLEMENT

NOW, THEREFORE. IT IS HEREBY STIPULATED AND AGREED by and among the
Settling Parties that, subject to the conditions below. all claims in the Action shall be finally and
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fully compromised, settled and released. and the Action shall be dismissed with prejudice. as

tollows:

A, Payment and Dismissal of the Actions; Bar Order Approval

I

Within thirty (30) days tfrom the exccution ol this Agreement, the Settling
Delendants shall cause to be deposited the Settlement Amount into an
interest bearing escrow account (the “TFFund™) under the joint control of
counsel for the Settling Detendants. on the one hand, and counsel (or
Plaintiff on the other, with the escrow agent and escrow instructions (0 be
mutually agreed to by the Settling Detendants and counsel [or Plaintill
(the “LEscrow Funding Date™). Counsel [or the Settling Defendants shall
maintain joint contro! with Plaintif{"s counsel over the FFund until five (5)
business days atter the Eflective Date, al which time Plaintit™s counsel
shall obtain sole control over the Fund. Any and all interest earned on the
Fund shall become the property of PlaintifT upon the Effective Date.

Plaintiff acknowledges that it is responsible for the payment of any
applicable taxes related to the receipt of the Settlement Amount or any
amount otherwise received Irom the Fund,

Within Four {4) business days of the Escrow Funding Date. the Settling
Parties shall notily the Distiict Court of the Settlement Agreement and
request that the Action be suspended against the Settling Delendants.

It is a condition ol the Setilement (hat the Scttling Parties shall obtain
entry by the District Court of an appropriate bar order {substantially in the
form of the Bar and Judgment Reduction Order entered in City of South
San Francisco v. Citigroup Global Murkets, Inc. et ul., No. 09-cv-01946
(S.D.N.Y.) at dockel namber 813 in 09-MD-2017). barring ciaims for
contribution or indemnification against any Settling Delendant or the other
Releasees. however styled, based upon, arising {rom, rclating to, or in
connection with the Plaintifl"s Released Claims (as deflined below) (the
“Bar Order™). Within ten (10) business days of the Liscrow IFunding Date.
the Settling Defendants shall move the Distriet Court for such Bar Order.
and the Settling Parties shall take all rcasonable steps to accomplish this
result.

The Effective Dale of this Setttement shall be the date when the Bar Order
has been enteved by the District Court and has become TFinal.

Plaintiff’s sole remedy for the Settling Defendants’ failure to cause the
Settlement Amount lo be deposited in the Fund is termination of the
Settlement Agreement. Except as otherwise provided herein, in the event
the Settlement 1s terminated or the Etfective Date does not occur lor any
reason, then the Settling Parties shall be deemed have reverted mine pro
tunc to their respective status as of the date and time immediately before
the execution of this Settlement Agreement and the I'und paid by the
Settling Defendants. together with any interest earned thereon, less any
taxes actually paid. due or incurred with respect 1o such income, shali be
returned to the Settling Defendants within ten (10) business days of a [inal
order rejecting the Bar Order,

Within five (3) business days of the Effective Date. Ptainti{f shall dismiss
with prejudice pursuant to Federal Rule of Civil Procedure 41 all claims

~

2
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against all Settling Defendants in the Action, and Plaintiff shall be forever
barred and enjoined from asserting, prosccuting, or continuing the
prosecution of the Plaintifl"s Released Claims (as delined below). lthe
District Court 1ssues a condilional order (or another order with the same
effect) in connectlion with the notice provided in section [I{A)(3) above.
Plaintiff need not take the action described in this paragraph.

B. Mufual Releases

1.

-2

L

Upon the Effective Date, Plaintitt hereby reicases and forever discharges
the Releasees, and each of them individually, ot and from any and all
¢laims, suits, actions, causes of action, damages (including without
limitation compensatory, punitive or exemplary damages, and
disgorgement), demands, rights. debts, penalties, costs, expenses,
attorneys” fees, prejudgment interest, indemnities, duties, liabilities,
losses, duties. or obligations of every nature and description whatsoever.
known or unknown, whether or not concealed or hidden, fixed or
contingent, direct or indirect, anticipated or unanticipated, asserted or that
could have been asserted by Plaintift, whether legal, contractual. statutory.
or equitable in nature, that, inter alia, are based upon, arise from. or relale
to (a) Lehman, (b) Ptaintiff’s investments in Lehman securities, (¢} the
subject matter of the Action or (d) the {acts alleged in any camplaint filed
in the Action (the “Plaintift’s Released Claims™).

Upon the Etfective Date, Settling Defendants shall be deemed to have, and
shall have, [ully, [inally. and forever released, relinquished, and
discharged Plaintiil, and al) of their past and present directors, officers.
employces. agents, altorneys, and representatives, from any and all Claims
based upon or arising out of the institution. prosecution, assertion,
settlement or resotution of the Actions, or otherwise related to or arising
trom any ol the Claims asserted or facts alleged in the Action, or the
subject matter thercolf.

PlaintilT warrants and represents that it is unaware of any Claims that it
has against Settling Defendants or Lehman other than those brought in the
Action.

Waiver of Unknown Claims

1.

The Settling Parties expressly acknowledge that they may hereatier
discover tacts in addition to or different from those that anv of them or
their counsel now knows or believes lo be true with regpect 1o the subjecl
matter ol the Claims released in sections [I{BY 1) and [T(B)(2) or
otherwise. However, upon the Ctlective Date, the Settling Parlies each
shall have expressly, lully, finally. and forever set(led and released any
and all Claims as set torth in sections [I{B)(1) and [I{B)(2), whether
known ar unknown, suspected or unsuspected. contingent or non-
contingent, whether or not now existing or coming into existence in the
future, including. but not limited to. conduct that is negligent, reckless.
intentional. with or without malice, or a breach ol any duty, law, or rule.
without regard (o the subsequent discovery or existence ol such ditTerent
or additional facts. The Settiing Parties acknowledge that Lhe foregoing
waiver was separately bargained for and a key element of the Settlement
of which this release is a part.
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D. Confidentiality

1.

LJ

Plaintiff agrees to keep the terms and conditions of this Settiement
Agreement strictly confidential and shall not disclose, discuss. reveal, or
comment upon the terms of this Agreement or the Settlement to any other
persons, entities, or organizations without the prior written consent of the
Settling Defendants.

Notwithstanding the foregoing, nothing in this Agreement shall prohibit
Plaintiff from: {a) disclosing the facl thal the malter has been resolved on
lerms satislactory to all Settling Parties, withou( otherwise disclosing such
terins; (b) disclosing the terms of the Agreement {o its linancial and tax
advisors and attorneys: or (¢) making such disclosures to any
governmental regutators that require Plaintifl to report the terms of this
Agreement and as otherwise required by law, including disclosures in
response o a valid subpoena or other lawtul process, provided that il any
of the Settling Parties or any of ils counsel are subpoenaed or otherwise
lawfully required to reveal the terms of this Agreement, such Scttling
Party shall give prompt written notice of such subpoena or other lawlul
process 1o the other Settling Paity. If Plainti!t discloses this Agreement (o
any of the alorementioned individuals to whom disclosure is permitted.,
Plaintitl shall specifically advise such individuals ol this confidentiality
provision and expressly condition the disclosure upon the recipient’s
agreement 1o maintain the confidentiality of this Agreement.

Neither the existence ol this Settlement Agrecment nor any of its
provistons shall, absent writlen agrcement of Settling Partics, be offered
into evidence by the Settling Parties in any action, arbitration. or
proceeding for any purpose whatsoever other than (i) in connection with
an action, motion, or praceeding by one or more of the Settling Parties to
enforce the terms of this Settlement Agreement or (ii) to the District Court
{or any subsequent appellate court) in connection with the Bar Order or an
order dismissing the Actions.

. Miscellancous Provisions

L

Settling Defendants and Lehman deny all charges of wrongdoing,
violation of law, or liability against them arising out of any of the conduct,
statements, acts, or omissions alleged, or that could have been alleged. in
the Actions. Settling Delendants enter into this Settlement Agreement
solely to eliminate the uncertaintics, burden. and expense ol further
litigation., This Settlement Agreement shall in no event be construed as or
deemed 1o be evidence of an admission or concession by Setlling
Defendanls or Lehman with respect 1o any claim of any fault or lability or
wrongdoing or damage whatsoever.

Plantifl" agrees not to solicil or encourage any other persons. whether
individual or corporate. to commence any proceeding against Releasees or
Lehman concerning the Plaintift's Relcased Claims.

Plaintift shall not disparage, in any way, Releasces or Lehman.

The Settling Parties agree that the terms of this Settlement Agreement
were negotiated in good faith by the Settling Parties on an arms” length
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basis, and reflect a settlement that was reached voluntarily after
consultation with competent legal counsel.

This Settlement Agreement may be amended or modified only by a
writlen instrument signed by or on behalf of all of the Settling Parties.

This Settlement Agreement constitutes the entire agreement between
Plainiff and Settling Defendants, and no representations, warranties, or
inducements have been made (o any Settling Party concerning this
Settlernent Agreement other than the representations, warranties, and
covenan(s contained and memorialized in this Settlement Agreement. [t is
understood by the Settling Parties that, excepi for the matters expressly
represented herein, the facts or law with respect to which this Settlement
Agreement is entered into may turn out to be materially other than or
different from the facts now known Lo each Seltling Party or believed by
stich Settling Party to be true; each Settling Party therelore expressly
assumes the risk of the facts or law turning out to be so different, and
agrees that this Sctilement Agreement shall be in all respects ctfective and
not subject 1o termination by reason ot any such dillerent [acts or law.

Without in any way limiting the scope or effect of the Releases in I{BX 1)
and 11{B)(2), above, no Settling Party shall bear the costs, attorneys’ lees
or experts” fees incurred by any other Settling Party in connection with the
Actlion and Settlement.

Each Settling Party represents that it. he or she has the full power and
authority to enter into this Settlement Agrecment: that, other than the
District Court’s eniry of the Bar Order, there are no other persons or
entities whose consent to this Settlement Agreement or whose joinder
herein is necessary (o make fully effective the provisions of this
Settlement Agreement; (hat this Settlement Agreement does not and will
not intertere with any other agreement to which it, he or she is a party; and
that it, he or she will not enter into any agreement the execution and/or
performance of which would violate or interfere with this Settlement
Agreement.

The persons executing this Settiement Agreement on behalt ol the Settling
Parties represents that he or she is authorized and legally empowered (0
execute this Settlement Agreement on behalt ot the Settling Parties.

Regardless of which Settling Party may have drafied this Settlement
Agreement or any portion thereol, this Settlement Agreement shall be
construed in all respeets as jointly dralted and shall not be construed. in
any way, apainsl any Settling Party on the ground that the Scitling Party or
its counsel drafted the Settlement Agreement.

Each Settling Party warrants and represents that, as of the Eftective Date.
he/she/it has not transferred or assigned. and will not transter or assign. al)
or any part of the Claims that are relcased hereby.

A waiver by any Settling Parny hereto of a particular right under this
Settlement Agreement or ol a breach or default in connection with any
provision of this Setllement Agreement shall not be deemed to be a waiver
of any other right or subsequent default or breach of that same or any other
provision of this Settlement Agreement,
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13, All covenants, representations, warrantics and agreements made under this
Settlement Agreement or pursuant herclo or in connection wiil the
transactions contemplated hereby shall survive the dismissal of the
Actions.

14, This Settlement Agreement may be signed in counterparts. or duplicate
originals, each of which shall be deemed an onginal, but all of which
together shall constitute ene and the same Instrument. Signatures may he
original or may be provided by facsimile or pdf.

13, Lach Settling Party to this Sertlement Agreement agrees to perform any
further acts and exccute and deliver any further documents that may be
reasonably necessary 1o carry out the provisions ol this Seitlement
Agreement,

16, The District Court shali retain jurisdiction with respect to unplememation
and enforcement of the terms of this Settlement Agreement, and the
Settling Parties submit to the junsdiction ol the District Court {or purposes
ol implementing and enforcing this Settlement Agreement. Such
submission to the jurisdiction of the District Court shall not be deemed a
waiver of personal jurisdiction defenses for any purpose other than
implementation and enforcement of this Settlement Agreement.

L 7. This Settlement Agreement and the rights and obligations of the Settling
Parties hereunder shall be construed and enforeed in accordance with, and
governed by, the laws of the State of New York without giving effect Lo
any choice of [aw rules or principles. To the extent permitied by law. any
dispute relating to this Agreement and it enforcement will {ivst be
submitted to the Honorable Carl J. West (ret.) by way of expedited
telephonic mediation.

IN WITNESS WHERLEOF. each of the Seitling Parties have signed or caused to be

signed this Settlemem Agreement as set forth below.

[RELL. & MANELLA LLD

we L~ “*—QQ/_/\:

John C. Hues[on_
Alison Plessman

Counyel for Plaintiff Stare Compensation Insurance Fund
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ALLEN & OVERY LLP PETRILLO KLEIN & BOXER LLP
B)’f_ [P . ’ ~MA— By

Patricia M. Hynes Joshua Klein

Todd S. Fishman Guy Petrillo
Counsel for Defendant Richard S, Fuld. Jr. Counsel! for Defendant Christopher M.

() Meara

FINN DIXON & HERLING LLP

By:

Alfred U. Pavlis
Richard S. Gora

Counsel for Defendant Erin Callan
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AlLLEN& OVERY LLP PETRILLO KLEIN & BOXER LLP
Bee i e L T

Pairicio M. 1 ynes Jashua Klein

Todd 5. IFishman Guy Perillo
Connvel for Defendant Richard N Faddd, Jr. Conised for Defendan Cheaopher N

' Mewra

FINN DINON & HERLING LLP

ucLLi

Allred U, Pavlis
Richard 8. Gura

Cotmed for Defendeant Erin Cailun
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ALLEN & OVERY LLP

i
“ g ]
By . e}f R, 2
Patvicia M. Hyncs
Todd &, Fishman

Conrse! for Defendant Richued & Fidd, .

FINN DIXON & HERLING LLP

ln;VZX

Conpsed for Defendant Frin Calfan

Alfred U Pavlis
Richard 8. Gora

b

PETRILLO KLEIN & BOXTR LLP

. Joshua Klein [_DZG—

Joshua Klein
Gy Pewrille

Counsel fur Defendan Christopltier M
' Meary



