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SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF LOS ANGELES

o BC548729
ARTHUR J. GOLIA, an individual; Case No.:
Plaintiff, COMPLAINT FOR:
, 1. Battery
Vvs. 2. Fraud - Concealment
A 3. Fraud - Intentional Misrepresentation

JACK AKMAKJIAN, M.D., individually 4. Breach of Fiduciary Duty '
and doing business as AKMAKJIAN 5. Strict Products Liability
SPINE AND GENERAL '6] greach of Express Warna om -

. Breach of Implied War xamtyj Em m
ORTHOPEDICS CENTER, INC.; 8. Medical Monitoring RNEqAa T
AKMAKJIAN SPINE ANND GENERAL 9.  Constructive Trust, oy E % 3 ﬁ 51
ORTHOPEDICS CENTER, INC; 10. Unjust Enrichmeng & & 5 - £ * *
PARKVIEW COMMUNITY HOSPITAL 11. Intentional Inﬂﬁ’tmﬁﬁl}n afional
MEDICAL CENTER, INC.; SPINAL Distress 45 5
SOLUTIONS, LLC, ROGER 12. Neghgent Inﬂlctlon of E EIIIO 55)5:.1%
WILLIAMS, JEFF FIELDS, MARY 3 2;2,‘&?11& | "= g
SISLER WILLIAMS, MICHAEL “MIC” ’ - §
McGRATH, individually and doing & o
business as COMPREHENSIVE INTRA- DDMAND FOR JURY TRI& ra
OPERATIVE SERVICES, INC.; 2848 @
COMPREHENSIVE INTRA- 2888 &
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OPERATIVE SYSTEMS, INC.;
WILLIAMS CROWDER, individually
and doing business as CROWDER
MACHINE & TOOL SHOP; CROWDER
MACHINE & TOOL SHOP and DOES 1
through 500,

Defendants.

Plaintiff, ARTHUR J. GOLIA, alleges as follows:
I. INTRODUCTION

1. This lawsuit is brought to put an end to the abuse of our healthcare systelll by

certain doctors, hospitals, marketers and medical device distributors who willfully engaged in

fraudulent activity as herein alleged, all with a conscious disregard of health, safety and well-.being“

of individuals in need of medical care, including Plaintiff, in order to promote their own financial
gain. :

2. Defendants, and each of them, engaged in a systematic pattern of fraud and deceit,
fueled by the payment of illegal kickbacks, designed to illegally profit from grossly inflating the
charges for implantable medical hardware used in connection with spinal fusion surgeries. In
furtherance of the comspiratorial scheme to unlawfully profit from charges related to the
performance of spinal surgeries, Defendants, and each of them, aided and abetted one another in
connection with the supply of counterfeit, non-FDA approved spinal fusion hardware which was
implanted in patients, including Plaintiff, without their knowledge and consent. On information
and belief, Plaintiff is one of thousands of spinal fusion surgery patients in Southern California
who received counterfeit, non-FDA approved implantable hardware as a result of this systematic
pattern of fraud and deceit carried on as a conspiracy on the part of defendants, and each of them.

3. Plaintiff ARTHUR J. GOLIA (hereafter “GOLIA™) was a patient of JACK
AKMAKIJIAN, M.D. (hereafter “AKMAKHAN”), an orthopedic surgeon specializing in spinal

fusion surgery, at Defendant AKMAKJIAN SPINE AND GENERAL ORTHOPEDICS CENTER,

INC. (hereinéﬁ‘er “ASGOC”), which was owned and operated by AKMAKJIAN.
4. On or about January 20, 2010, GOLIA underwent lumbar fusion surgery at

-2-




— O DO 0 NI N N B WON e~ o

N
N

DO X N N L R W N

Defendant PARKVIEW COMMUNITY HOSPITAL MEDICAL CENTER, INC: (hereinafter
“PARKVIEW?”), with AKMAKJIAN performing the surgery.

5. At all times heréin relevant, AKMAKJIAN had ali absolute duty to select and
prescribe for use FDA-approved implantable spinal fixation hardware in GOLIA’s spinal fusion
surgery.

6. At all times herein relevant, AKMAKJIAN knew that defendants SPINAL
SOLUTIONS, LLC, (hereinafter “SS”), ROGER WILLIAMS (hereinafter “WILLIAMS”), JEFF
FIELDS (hereinafter “FIELDS”), MARY SISLER WILLIAMS (hereinafter “MSW”). and other
DOE Defendants were producing colunterfeit, non-FDA approved, “knock-off” spinal implants,
consisting ,of screws, rods and cages for use in spinal fusion surgeries.

7. At all times herein relevant, AKMAKJIAN knew that the counterfeit implantable
hardware was being distributed by Defendants MICHAEL “MIC” McGRATH (hereinafter
“McGRATH”), by ~and through  McGRATH’s distribution company, Defendant
COMPREHENSIVE INTRA-OPERATIVE SERVICES, INC. (hereinafter “CI.0.S.”) which

entered into agreements with hospitals, such as PARKVIEW for the sale of the spinal implants

produced by SS, WILLIAMS, FIELDS, MSW and Defendant WILLIAM CROWDER (hereinafter
“CROWDER?”), the owner and operator of Defendant CROWDER MACHINE & TOOL SHOP
(hereinafter “CROWDER MTS”), where the product was manufactured in.accordance with the
direction and specifications provided by WILLIAMS, FIELDS and other DOE Defendants.

8. At all times herein relevant, AKMAKJIAN knowingly and willingly accepted
illegal kickbacks in the form of cash and other consideration, including plane travel, paid and
furnished by SS, WILLIAMS and MS.W,. as consideration for using the counterfeit, non-FDA
approved, “knock-off implantable spinal hardware, including the spinal implants used in GOLIA’s
lumbar fusion surgery.

9. At all times herein relevant, AKMAKJIAN knew that instead of using FDA-
approved spiﬁal fixation hardware in patients undergoing spinal fusion surgery, that he was instead
inserting foreign objécts into patients’ bodies, yet did so on the bélSiS that he was being paid by SS,

WILLIAMS, MSW and other DOE Defendants to use the bogus, counterfeit material.

-3-
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AKAMAKIIAN placed the foreign objects in patients, such as GOLIA, with a conscious disregard

of their rights as patients and, more importantly, with a knowing and conscious disregard of the

health, safety and well-being of the patients. At all times herein relevant, AKMAKJIAN placed his

‘own financial interests ahead of his responsibilities as a physician and surgeon licensed by the

State of California, and ahead of the health, safety and weH-Being of patients.

10.  AKMAKIIAN knowingly and willfully placed and implanted no fewer than seven
foreign objects in GOLIA at the time of the January 20, 2010 surgery, all of which were produced
by Defendants SS, WILLIAMS, FIELDS, MSW, CROWDER, and CROWDER MTS and
distributed by McGRATH and C.I.O.S., consisting of four (4) pedicle screws, two (2) rods, and one
(1) SS PLIF cage. '

11. At all times herein relevant,' GOLIA trusted AKMAKIJIAN as his physician, that
AKMAKJIAN was looking after him in a doctor/patient relationship, that AKMAKIJIAN was
making best efforts to address his physical condition, and that AKMAKJIAN was making medical
decisions without the influence of third parties, including the manufacturer; and distributors of
implantable spinal hardware. He never thought that AKMAKIJIAN would betray the doctor/patient
relationship by accepting kickbacks for selecting and us.i.ng legitimate implantable hardware, let

alone bogus, counterfeit, non-FDA hardware. At all times herein relevant, AKMAKJIAN betrayed

“and exploited the trust GOLIA put in AKMAKJIAN by inserting the aforementioned seven foreign

objects in exchange for kickbacks as alleged.

12. At all times herein relevant, and to the present, AKMAKJIAN concealed any all
true facts concerning the true nature of the seven objects placed in GOLIA’s spine, knowing that if
it became known that he was implanting foreign objects in people’s bodies in exchange for the
payment of consideration, in the form of a rebate, refund, commission, preference, patronage
dividend, discount, or other consideration, whether in the form of money or otherwise, from the
manufacturers and distributors of purported spinal fixation hardware, that he would be subject to
civil and criminal prosecution, and that his license to practice medicine would be in jeopardy. He
also knew that if the true facts were disclosed, he would no longer be able to accept the payment of

kickbacks from Defendants SS, WILLIAMS, FIELDS, MSW, CROWDER, CROWDER MTS,
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McGRATH, C.1.O.S. and others in connection with performing spinal surgeries.

13. Unbeknownst to GOLIA, AKMAKIJIAN was a willing participant in a wider fraud

scheme involving kickbacks paid by hospitals and vendors; oVerbilling payers, including insurance

companies; and the use of counterfeit surgical hardware that failed to comply with FDA re‘gulation§
and represented a potential risk to thé health and well-being of patients, as a means of securing
unlawful profits as herein alleged.

14.  GOLIA is informed and believes, and thereon alleg‘es, that he was a victim of this
schemé, and on January 20, 2010, underwent a surgical procedure, a spinal fusion surgéry,
involving the use of counterfeit hardware, without his knowledge or consent and as a by-product of
the concerted ﬁ‘audulem acts aﬁd omissions by Defendants, and éaéh of them.

15.  As alegal result of the concerted wrongful acts of each of the Defendants, Plaintiff
GOLIA suffered the injuries and damages hereafter set forth. | |

'1I. OVERVIEW OF THE FRADULENT SCHEME

A. The Conspiratorial Scheme is Fueled By Kickbacks

16. .Recognizing the potential for extremely lucrative reimbursements from workers’
compensation carriers, Medi-Cal and/or private insurers, various hospitals entered into contracts
with third-party “marketers” to refer or steer spinal fusion surgery candidates to their facility,
laregely due to provisions in California Labor Code section 5318, which afforded 100%
reimbursement for the documented cost of implantable hardware.

17. | These hospital marketers, including McGRATH, were paid illegal kickbacks as
“referral fees” by the hospitals, in return for their delivery of spinal fusion candidates for surgery.

18.  In addition, the hospitals paid kickbacks to chiropractors and medical doctors
involved in MD/DC or “multidisciplinary” clinics, often operating as “shém” medical corporations,
in exchange for the referral of potential surgical candidates in which implantable spinal hardware
would be required.

19.  In addition, surgeons, such as AKMAKIJIAN were paid by the hospitals to refer
their patients for spinal fusion surgeries, paying as much as $15,000 per surgery as a kickback to

the surgeon.




20.  Unbeknownst to GOLIA and other similarly situated spihal fusion patients,
hospitals, seeking to submit illegally inflated bills to insurance companies, courted a wide spectrum
of health care providers through the use of illegal kickbacks to lure spinal fusion surgeries to their
hospitals.

21.  On information and belief, PARKVIEW, paid AKMAKJiAN rebate, refund,
conunission, preference, patronage dividend, discount, or other consideration, whether in the form

of money or otherwise, to perform surgeries at PARKVIEW as part of the larger scheme to defraud

insurance companies, knowing that AKMAKIJIAN was designating and prescribing false, .

fraudulent, counterfeit, non-FDA hardware in spinal fusion surgeries. PARKVIEW, nonetheless,
turned a blind-eye to the nature of the implantable hardware as part of the consideration paid to

AKMKIJIAN in getting him to perform surgery at PARKVIEW.

B. Counterfeit Hardware Devices Become A By-Product Of The Kickback And

Overbilling Scheme

22.  Implantable fixation hardware is used in most spinal fusion surgeries

23.  After the passage of California Labor Code section 5318 in approximately 2002,
hardware distributors began to dramatically increase the cost of implantable_ spinal hardware,
knowing that workers’ compensation carriers in California were required to pay 100% of the
hospital’s documented cost, plus $250. By 2009, a pedicle screw that could be purchased for
betx\;een $300 and $500 wholesale would end up on a hospital bill priced at approximately
$12,500. The profits n.lade by manufacturers, distributors and hospitals soared.

24, Defendants SS, WILLIAMS, MSW, FIELDS, CROWDER and CROWDER MST
all engaged in acts reactive to the reimbursement scheme under Labor Code section 5318, by
illegally and fraudulently inflating the cost of the hardware, and starting in approximately 2007,
producing bogus, counterfeit, non-FDA hardware and passing it off as oxjiginal, genuine product,
all to maximize i)r()ﬁt., "fhus, a conspiracy to defraud insurance companies led directly to the
creating of the fake implantable hardware, the seven foreign objects that AKMAKJIAN knowingly
implanted in GOLIA’s spine. |

25.  This conspiracy to defraud insurance companies resulted in health insurers,
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workers’ compensation carriers and/or Medi-Cal being bilked out of hundreds of millions of
dollats. It has also led to patients receiving non-FDA approved medical implants, foreign objects
that do not meet performance or §afety standards, and can cause harm to patients’ health due to
implant failure, loosening, lack of sterilization aﬁd/or biocompatibility.

C. Revelations Of The ﬁepth Of The Scheme From The Drobot Indictment

26. Th_e scope and depth of the scheme was publicly exposed recently on or about
February 21, 2014, when MICHAEL D. DROBOT (hereafter “DROBOT?”), the owner and operator
of PACIFIC HOSPITAL OF LONG BEACH, pled guilty to his participation and orchestration of a
conspiratorial scheme to defraud patients- of his or her right to the delivery of honest medical
services.

27.  DROBOT admitted that between 1998 through November 2013, he recruited as
members of a conspiracy, doctors, chiropractors and marketers, who received kickback payments
as a means to induce them to perform surgeries at hospitals owned and/or controlled by DROBOT.
Additionally, DROBOT utilized medical hardware for surgeries at PACIFIC HOSPITAL supplied
by distributois with ties to DROBOT. DROBOT conceded that the purpose of the' conspiracy,
utilizing kickbacks, was to artificially increase the cost of the medical hardware as part of the
resulting combined charge for spinal surgery and related medical services, delivered by the
physician and hospital to the patient. The scheme was so wide in its reach that it included
DROBOT agreeiﬁg to pay a stream of financial benefits to a California State Legislator in order to
recruit his assistance in defeating legislation that would have eliminated a loophole in the law that
threatened the continued existence of the scheme.

D. The Breadth Of The Conspiracy

28.  The fraudulent scheme to which DROBOT confessed was not limited to the doctors,
hospitals and/(;l' suppliers of medical services and medical hardware at PACIFIC HOSPITAL OF
LONG BEACH. Nor was the profiteering among the conspirators limited to payments of
kickbacks and manipulation of grossly inflated patient billing for surgeries and related hardware.
As alleged herein, the scheme at its worst and most despicable extreme involved the counterfeit

manufacture and distribution of non-FDA approved medical hardware, including rods, screws
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and/or cages implanted in patients during spinal surgeries without their knowledge or consent.

29.  These counterfeit “medical devices” were manufactu_fed at CROWDER MTS by
CROWDER whose facility had never obtained FDA approval to manufacturer such devices. The
devices manufactured at CROWDER’s facility were “designed” to resemble authentic, FDA
approved devices from FDA qualified manufacturers of medical devices, and sold to Defendants
SS at a fraction of the cost of the FDA approved devices.

30. CROWDER, SS, WILLIAMS, FIELDS, MSW, McGRATH, CI.0.S. and others
knowingly supplied the counterfeit medical hardware to a number of hospitals throughout
California, including PARKVIEW, through a number of prescribing physicians, including
AKMAKIIAN, to use in connection with spinal fusion surgeries, all for the financial gain of the
conspirators. | Caught in the incestuous web of profiteering by these Defendant conspirators, were
unsuspecting individuals, including GOLIA, who, on information and belief, had seven of the
foreign objects surgically placed in his spine, notwithstanding that it was expressly or impliedly
represented to him that the hardware was FDA-approved. Furthermore, on information and belief,
PARKVIEW, based on the number of spinal fusion surgeries performed by AKMAKIJIAN, knew
of should have known that the trays supplied by SS and WILLIAMS contained bogus, non-FDA
approved material, yet willingly accepted the material knowing that it would be implanted into the
body of PARKVIEW patient, all with a conscious disregard of the rights, health, safety and well-
being of the PARKVIEW patient, GOLIA. PARKVIEW, at all times herein relevant, was reckless
in its review and inspection of material provided by SS and turned a blind-eye to the 'eniire
situation, knowing that it would make money by having AKMAKJIAN perform surgeries at its
facility.

31.  Atall times herein relevant, on information and belief, PARKVIEW knew or should
have known that AKMAKIJIAN was causing non- FDA approved material to be used in spinal
fusibﬁ surgeries at PARKVIEW, including the bogus hardware that was listed as having been
implanted into the body of GOLIA, yet said absolutely nothing and, in fact, hid such knowledge
from GOLIA, in an effort that cover-up the activities of -AKMAKJIAN, McGRATH, C.1.0.S,, and

SS occurring on hospital premises. In doing so, PARVIEW made a calculation that it was more
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important that it cover-up and conceal the activities of the Defendants as opposed to advising
patients for economic reasons. In doing so, PARKVIEW put its own financial interests ahead of

patient care and specifically ahead of the any concern of the health, safety and well-being of

GOLIA.
IIl. JURISDICTION AND VENUE

32. This Court has jurisdiction over the entire action because this is a civil action where
the matter in controversy, exclusive of interest and costs, exceeds the jurisdictional minimum of the
Court. The conspiracy to defraud insurance companies that led to the implantation of seven foreign .
objects into the body of GOLIA at PARKVIEW occurred in or about the County (;f Los Angeles,
State of California.

33, Venue is proper in the County of Los Angeles because the events giving rise to
Plaintiff’s claims and/or the injuries sustained by Plaintiff arise from an accident occurred in the
County of Los Angeles, State of California.

IV. PARTIES
A. Plaintiffs

34, Plaintiff GOLIA is an individual who resided in Riverside, County of Riverside,

California.

B. Defendants

1. The Manufacturer and Distributor Defendants

35. WILLIAMS is an individual residing in the State of Calif01'nja. At all times herein
relevant, he owned and operated SS. During the period relevant to this Complaint, he engaged in a |
fraudulent scheme to manufacture and sell to hospitals, including PARKVIEW, counterfeit
“pedicle screw systems”, cages and/or other metal hardware rods used in spinal fusion surgeries.
At all times herein relevant, WILLIAMS kpowingly and unlawfully (a) inflated the price of its
spinal implant systems sold to hospitals; (b) cngaged in a scheme to manufacture and/or utilize
counterfeit screws used in spinal fusion surgeries, (¢) engaged in kickback schemes alleged herein;
and (d) caused insurance carriers, Medi-Cal and patients, io be billed at grossly inflated prices for

counterfeit medical devices used in spinal implant systems; and/or (€) billed insurance carriers for
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spinal fusion surgeries that were not medically necessary.

36. CROWDER is an individual residing in the State of California. He is the owner and
operator of a machine shop doing business as CROWDER MST in Temecula, California. At the
behest of SS AND WILLIAMS, CROWDER knowingly manufactured non-FDA approved,
counterfeit pedicle screws, rods, cages and/or other medical implant devices to be used in spinal
fusion surgeries. CROWDER knowingly and unla{vfully conspired to cause insurance carriers,
Medi-Cal and/or patients, to be billed at grossly inflated prices for counterfeit screws and rods used
in spinal fusion surgeries.

37.  FIELDS was the Operations Manager of SS and is a resident of the State of

California. At all times herein relevant, ‘FIELDS was directly involved in the manufacture of

counterfeit, non-FDA approved implantable hardware, controlled the inventory and records,

controlled the acquisition and distribution, and controlled the records that pertained to the sale of
the subject counterfeit hardware. In addition, FIELDS, along with WILLIAMS, MSW and others
willfuﬁy and intentionally engaged in spoliation of evidence, by hiding or destroying all records
that pértain to the origin or “provenance” of the implantable spinal hardware.

38.  MSW was the wife of WILLIAMS and at all times herein relevant was a resident of
the State of California. MSW was directly involved in the billing for the counterfeit hardware and
handled the accounts .receivable and accounts payable at SS. In addition, MSW was in possession
of all of the invoices submitted to SS by CROWDER and/or CROWDER MST for the production
of the counterfeit implantable spinal hardware.

2. The Hospital Defendant

39.  PARKVIEW is a business, form unknown, in the City of Riverside, County of
Riverside, State of California. '

3. The Marketer Defendants

1

40.  McGRATH is an individual residing in the State of California.

4, The Doctor Defendants. _

41.  AKMAKIIAN is a spinal surgeon performing surgeries in the Southern California

region, including patients in Los Angeles, California. His princibal place of business is the City of
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Riverside, County of Riverside, State of California. AKMAKIJIAN owns and operates ASGOC,
which has a principal place of business in the City of Riverside, County of Riverside, State of

California.

C. DOFE Defendants

42, The true names and capacities, whether individual, corporate, associate or
otherwise, of Defendants DOES 1 through 500, inclusive, and each of them, are currently unknown
to Plaintiff who therefore sues such defendants by such fictitious names and capacities. Plaintiff is
informed and believes, and thereupon alleges, that each factitiously named Defendant, whether
acting for itself or as an agent, corporation, association, or otherwise, is liable herein. While at this
time Plaintiff is unaware of the true names and capacities of the DOE Defendants, Plaintiff will

amend this complaint to show the true names of each when then same has been ascertained.

43, Plaintiff 1s informed and believes and thereupon alleges that at all times relevant

hereto Defendants were the agents, employees, supervisors, servants and joint venturers of each of
the remaining Defendants, and in doing things hereafter alleged, were acting within the course,
scope and authority of such agency, employment and joint Venturf: and with the consent and
permission of each of the other Defendants and DOES 1 through 500, inclusive. All actions of
each Defendant alleged herein were ratified and approved by the officers, managing agents,
employees, and/or servants, master or employers of every other Defendant and DOES 1 through
500.

44, Plaintiff is informed and believes, and thereupon alleges, that Defendants and each
of the DOE Defendants are in some manner, responsible for the events and happenings herein set
forth and proximately caused injury and damages to the Plaintiff as herein alleged.

V. AGENCY AND CONCERT OF ACTION

45. At all times herein mentioned, Defendants, and each of them, hereinabove, were the
agents, scrvants, employces, partners, aiders and abettors, co-conspirators, and/or joint venturérs of
each of the other Defendants named herein and were at all times operating and acting within the
purpose and scope of said agency, service, employment, partnership, enterprise, conspiracy, and/or

joint venture, and each Defendant has ratified and approved the acts of each of the remaining
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Defendants. Each of the Defendants aided and abetted, encouraged, and rendered substantial
assistance to thé other Defendants in breaching their obligations to Plaintiffs, as alleged herein. In
taking action to aid and abet and substantially assist the commission of these wrongful écts and
other wrongdoings complained of, as alleged herein, each of the Defendants acted with an
awareness of his/her/its primary wrongdoing and realized that his/her/its conduct would
substantially assist the accomplishment of the wrongful conduct, wrongful goals, and \W‘Ollgdoing.

VI. CAUSES OF ACTION

FIRST CAUSE OF ACTION
(Against All Defendants)
(Battery)

46.  Plaintiff incorporates herein by reference and realleges all of the allegations stated

mn this Complaint.

47.  Due to the conspiracy to defraud insurance carriers, as alleged herein, and the
concerted wrongful acts of Defendants, and each of them, Plaintiff consented to what he believed
was a spinal fusioﬁ surgery using FDA- approved implantable spinal hardware.

48.  On or about January 20, 2010, AKMAKJIAN performed a spinal fusion surgery on
Plaintiff at PARKVIEW using counterfeit, non-FDA approved, and defective spinal hardware,
knowing that Plaintiff objected and did not consent to surgery with foreign, non-FDA approved
hardware. As herein alleged, AKMAKIJIAN implanted seven foreign objects into GOLIA’s body
on the basis that he was being paid a kickback to use the foreign objects in lieu of FDA-approved
spinal hardware.

- 49, Defendantg, and each of them, acting individually z{nd/or in concert as hereinabove
set forth, knew and/or acted with a wilful disregard of Plaintiff’s rights with regard to the
manufacture, supply, distribution, and/or implantation of surgical hardware as part of the surgery
perfonned on Plaintift.

50.  Asameans of furthering their own independent economic interest in the continuing
flow of profits, kickbacks, and/or other financial rewards, Defendants, and each of them, acted with
a conscious disregard for the source of manufacture and/or supply of medical hardware from their

co-defendants, with the knowledge that devices would be used in surgical procedures on patients.

4
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Due to conflicts of interest in receiving kickbacks from their co-defendant suppliers of medical
hardware, co-defendant hospital and doctors willfully disregarded any inquiry into whether their
co-defendant suppliers were approved by the FDA to distribute the medical hardware llséd in
Plaintiff’s surgery. |

51. - Defendants, individually and/or in Eoncert, intentionally, unlawfully, harmfully,
unreasonably, and/or offensively performed the spinal fusion surgery without obtaining Plaintiff’s
informed consent that non-FDA approved medical devices wcré used in connection with his/her
surgery and for the purposes of Defendants’ financial gain.

52.  As a result of the use non-FDA approved spinal implant hardware, Plaintiff was,
and continues to be, harmed by the presence of foreign objects in his body, including cages that are
now part of a spinal fusion. On information and belief, the counterfeit hardware which has a
substantial likelihood of failure, places Plaintiff’s life at risk, and may subject Plaintiff to further
surgeries to replace the counterfeit hardware.

53.  As a direct and legal cause of the acts and omissions of Defendants, and each of
them, Plaintiff was hurt in his/her health, strength, and activity, and sustained bodily injuries, as
described herein, which have cause, and continue to cause Plaintiff great physiéa] and severe
emotional pain, distress, and suffering, in an amount according to proof.

54. By reason of Defendants’ wrongfui conduct, Plaintiff was required to and continues
to employ physicians and other health care providers to examine, treat and care for her injuries
and/or to remove or replacev the counterfeit, non-FDA spinal implant hardware. Plaintiff has
incurred, and will continue to incur, medical and incidental expenses for such exavmination,
treatment, rehabilitation and care in an amount according to proof.

55. By further reason of the incident, Plaintiff has suffered a ioss of income and/or a
loss of earning capacity in an amount according to proof.

56.  In doing the wrongful and intentional acts as herein alleged, Defendants acted with
oppression, fraud and malice and with conscious and willful disregard for the health, safety and
general welfare and 1'igh£s of Plaintiff. Such action was despicable, shocking and offensive and

entitles the Plaintiff to an award of punitive damages against Defendants in an amount to be
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determined at trial.

SECOND CAUSE OF ACTION

(Against All Defendants)
(Fraud — Concealment)

57.  Plaintiff incorporates herein by reference and rellages all of the allegations stated in
this Complaint.

58.  Defendants, and each of them, had fiduciary duties to and/or confidential
relationships with Plaintiff in which Defendants had a duty to disclose fnaterial facts to Plaintiff
relevant to his/her spinal fusion surgery, including that AKMAKJIAN implanted seven foreign
objects in his body, that the implanted hardware was counterfeit, non-FDA approved.

59. Only Defendants, and each of them, had knowledge and or access to knowledge of
the true source and/or FDA status of the surgical hardware.

60.  Blinded by .their own independent economic interests, Defendants, and each of
them, intentionally and/or in reckless disregard for the truth concealed, suppressed and/or failed to
disclose material facts relevant to thé spinal hardware with the intent to deceive and influence the
actions of Plaintiff.

61.  Defendants, and each of them, knew that patients would not and/or could not inspect
the hardware to ensure that the hardware was safe and FDA approved. Defendants orally, in
writing, and/or by implication led Plaintiff to believe that the medical devices met with FDA
approval and/or were safe for spinal fusions.

62.  Plaintiff reasonably relied on Defendants’ deception in which Defendants concealed
the manufacture and supply of counterfeit hardware which Defendants, and each of them, knew
would be implanted in patients by co-defendants. At the time Plaintiff acted in reliance on
Defendants’ misrepresentations, Plaintiff was unaware of the facts Defendants concealed,
suppressed, and/or failed to disclose and would not have consented to surgery if he/she had known
the true facts.

63. Due to Defendants’  individual and/or concerted concealment of material

information, Plaintiff consented to what he/she believed was a spinal fusion surgery using FDA

approved medicél hardware.
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64.  As a direct and legal cause of Defendants’ concealment, Plaintiff suffered, and

continues to suffer, the injuries and damages hereinabove set forth.

THIRD CAUSE OF ACTION

(Against All Defendants)
(Fraud - Intentional Misrepresentation)

65.  Plaintiff incorporates herein by reference and rellages all of the allegations stated in
this Complaint.

66.  In furtherance of Defendants’ individual economic interests, Defendants, and each
of them, intentionally and/or in reckless disregard for the truth represented to Plaintiff orally, in
writing, and/or by implicatipn that the spinal fusion hardware met with FDA approval and was safe
for spinal fusion surgery.

67. In order to maximize theh" flow of profits, kickbacks, and/or other financial rewards,
Defendants, and each of them, represented the true source and/or FDA status of the hardware to
Plaintiff with the intent to deceive and induce Plaintiff to consent to surgery. |

68.  As a direct and legal cause of Defendants’ misrepresentations, Plaintiff suffered,

and continues to suffer, the injuries and damages hereinabove set forth.

FOURTH CAUSE OF ACTION

(Against All Defendants)
(Breach of Fiduciary Duty)

69.  Plaintiff incorporates herein by reference and realleges all of the allegations stated

in this Complaint,

70. . Defendants, as medical device providers, practitioners, healthcare providers, and

“surgeons, owed a duty to exercise and possess the degree of skill and care in the prognosis and

treatment of Plaintiff, including the performance of surgery and manufacture of medical devices,
ordinarily exercised by the average qualified medical device provider, practitioner, healthcare
p-rovider, and/or surgeon.

71.  In furtherance of Defendants’ individual and/or concerted efforts to maximize
profits, kjckbaéks, and/or other financial rewards, Defendants breached and/or encouraggd, aided,
and/or assisted in breaching the fiduciary duty owed to Plaintiff by failing to advise Plaintiff of the

use of counterfeit, non-FDA approved spinal hardware and by failing to act as a reasonably careful
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physician, medical provider, supplier, and/or manufacturer of medical hardware.
72.  Asa direct and legal cause of Defendants’ conspiracy to breach the fiduciary duties
owed to Plaintiff, Plaintiff suffered, and continues to suffer, the injuries and damages hereinabove

set forth.

FIFTH CAUSE OF ACTION

(Against All Defendants)
(Strict Products Liability)

73.  Plaintiff incorporates herein by reference and realleges all of the allegations stated
in this Complaint.

74. . Defendants, and each of them, acted individually and/or in concert to illegally
increase profits, kickbacks, and/or financial payments from spinal fusion surgeries by
manufacturing, distributing, selling, and/or implanting counterfeit, non-FDA approved spinal
hardware. |

75.  The counterfeit spinal implant hardware, which was not FDA tested, and/or
approved, contained a manufacturing defect when it left Defendants® possession, was defectively
designed so as not to perform as safely as an ordinary consumer would have expected FDA
approved hardware to perform, and had potential risks that were known and/or knowable to

Defendants at the time of the manufacture, distribution, sale, and/or use that presénted a substantial

‘danger to patients when used in an intended or reasonably foreseeable way.

76.  As a direct and legal result of these wrongful acts or omissions of Defendants,

Plaintiff suffered, and continues to suffer, the injuries and damages hereinabove set forth.

SIXTH CAUSE OF ACTION

(Against All Defendants)
(Breach of Express Warranty)

77.  Plaintiff incorporates herein by reference and realleges all of the allegations stated
in this Complaint.

78.  In order to maximize Defendants’ independent financial rewards, Defendants, and
each of them, represented orally, in _writing, and/or by implication to Plaintiff that the spinal
implant hardware used in Plaintiff's spinal fusion surgery would be FDA approved hardwaré when

in fact the surgical implant hardware utilized in Plaintiff’s surgery was non-FDA approved surgical
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hardware and was not of the same quality as FDA approved surgical hardware.
79.  As a direct and legal result of these wrongful acts or omissions of Defendaunts,
Plaintiff suffered, and continues to suffer, the injuries and damages hereinabove set forth. .

SEVENTH CAUSE OF ACTION

(Against All Defendants)
(Breach of Implied Warranty)

80.  Plaintiff incorporates herein by reference and realleges all of the allegations stated
in this Complaint.

81.  Plaintiff reasonably relied on the skill and judgment of Defendants, and as such their
implied warranty, in undergoing spinal fusion surgery with surgical implant hardware
manufactured, designed, sold, selected, and/or implanted by Defendants; and éach of them.

82.  As a direct and legal result of these wrongful acts or omissions of Defendants,
Plaintiff suffered, and continues to suffer, the injuries and damages hereinabove set forth.

EIGHTH CAUSE OF ACTION

(Against All Defendants)
(Medical Meonitoring)

83.  Plaintiff incorporates herein by reference and realleges all of the allegations stated
in this Complaint.

84,  Defendants, and each of them, manufactured, sold, supplied, and/or implanted
counterfeit, non-FDA appro{/ed spinal hardware into patients from approximately 2007 through
2013. Such patients are at risk of suffering adverse health effects and/or premature failure of those
counterfeit, non-FDA approved medical devices.

85.  Plaintiff is similarly situated as a patient of AKMAKJIAN who received surgery at
PARKVIEW and firmly believés that the above described deceitful and fraudulent scheme resulted
ina péttem and practice of implanting counterfeit, non-FDA approved surgical hardware.

- 86.  Due to Defendants’ fraudulent scheme and concealment of information of which
patients received counterfeit devices in their surgeries, Plaintiff will require reasonable future
monitdring to determine if Plaintiff has been exposed to health risks and/or premature failure of
hardware as a result.

i
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NINTH CAUSE OF ACTION

(Against All Defendants)
(Constructive Trust)

87.  Plaintiff incorporates herein by reference and realleges all of the allegations stated
in this Complaint.

88. In the name of personal and coxﬁorate wealth, Defendants’ individual and/or
éoncerted actions resulted in a pattern and practice of promoting, prescribing, and/or performing
unnecessary spinal surgeries from 2008 to November 2013 using counterfeit hardware in a'
conscious and reckless disregard for the health and safety of Plaintiff and other patients.

89.  As a result of Defendants’ fraudulent conduct and unjust enrichment, Plaintiff
requests the imposition of a constructive trust created with the profits, plus interest, earned by
Defendants as a result of the conspiracy. The constructive trust will support the medical care and
treatment of Plaintiff and similarly situated patients. |

TENTH CAUSE OF ACTION

(Against All Defendants)
(Unjust Enrichment)

90.  Plaintiff incorporates herein by reference and realleges all of the allegations stated
in this Complaint.

91.  As a result of their continuous and systematic misrepresentaﬁons and failure to
disclose the above described conspiracy, Defendants were unjustly enriched. -

92.  Defendants knew, or should have known, of the benefit they were receiving due to
their misrepresentations and failure to disclose, and enjoyed the benefit of increased financial
gains, to the detriment of Plaintiff; who paid for a surgery that was prescribed in order to increase
Defendants’ financial gains and who paid a higher price for a product of lower value. It would be
inequitable and ugjust for Defendants to retain these unlawfully obtained profits. -

93.  Plaintiff seeks an order establishiﬁg Defendants as constructive trustees of the

profits unjustly obtained, plus interest.

' ELEVENTH CAUSE OF ACTION

(Against All Defendants)
(Intentional Infliction of Emotional Distress)

94.  -Plaintiff incorporates herein by reference and realleges all of the allegations stated

-18 -
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in this Complaint.

95.  The actions of Defendants, and each of them, as described hereinabove, were
outrageous and abused Defendants’ positions of authority and/or power over Plaintiff.

96. Defend_ants, and each of them, intended to cause severe, emotional distress, and/or
acted in conscious distegard of the probability that Plaintiff would suffer emotional distress.

97.  As a direct and legal result of fhese wrongful acts or omissions of Defendants,
Plaintiff suffered, and continues to suffer, the injuries and damages hereinabove set forth, including

but not limited to severe emotional distress.

TWELTH CAUSE OF ACTION

(Against All Defendants)
(Negligent Infliction of Emotional Distress)

98.  Plaintiff incorporates herein by reference and realleges all of the allegations stated
in this Complaint.

99.  Defendants breached the duties owed to Plaintiff by implanting counterfeit, non-
FDA approved spinal hardware in Plaintiff in furtherance of Defendants’ personal and/or corporate
financial gains.

100. . As a direct and legal result of these wrongful acts or omissions of Defendants,
Plaintiff suffered, and continues to suffer, the injuries and damages hereinabove set forth.

THIRTHEEN CAUSE OF ACTION
(Against All Defendants)
(Negligerice)

101.  Plaintiff incorporates herein by reference and realleges all of the allegations stated

in this Complaint.
102. At all times herein mentioned, Defendants, individually and in concert, acted-
carelessly, negligently, recklessly, and/or unlawfully in respect to the acts hereinabove set forth.
103.  As a direct and legal result of these wrongﬁﬂ acts or omissions. of Defendants,
Plaintiff suffered, and continues to suffer, the injuries and damages hereinabove set forth.

VII. PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays for relief and judgment against Defendants as follows: -

1. For compensatory and general damages according to proof;

-19-
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2. For past and future medical and incidental expenses according to proof;

3. For past and future loss of earnings and earning capacity according to proof;

4, For an order for restitution and/or restitutionary disgorgement of profits wrongfully
obtained by Defendants;

5. For punitive damages to deter and make an example of Defendants;

6. For attorney fees and expert/consultant fees under existing law;

7. For pre-judgment and post-judgment interest as permitted by law;

8. For costs of suit incurred herein; and

9. For such other and further relief as the Court deems just and proper.

Dated: June 13, 2014 KNOX RICKSEN LLP

>

THOMAS E FRAYSSE
Attorneys for Plaintiff -

vViI. JURY DEMAND

Plaintiff demands trial by jury on all issues so triable.

Dated: June 13, 2014 KNOX RICKSEN LLP

,’"\

By-»/ 1’“ AASZAA —
THOMAS E. FRAYSSE
Attorneys for Plaintiff
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J=Other Non-PIPD/WD Tort (35)
Employment
Wrongfut Termination (36)
Other Employment (15)

Breach of RentallLease
Contract (not unlawful detalner
or wrongful eviction)
Conltract/Warranty Breach-Seller
Plainliff (not fraud or negligence)
Negligent Breach of Contract/
Warranty
Other Breach of Conlract/Warranty
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item H. Indicate the correct district and courthouse Iocation (4 steps — If you checked “Limited Case”, skip to ltem {ll, Pg. 4):

Step 1: After first completing the Civil Case Cover Sheet form, find the main Civil Case Cover Sheet heading for your
case in the left margin below, and, to the right in Column A, the Civil Case Cover Sheet case type you selected.

Step 2: Check one Superior Court type of action in Column B below which best describes the nature of this case.

Step 3: In Column C, circle the reason for the court location choice that applies to the type of action you have
checked. For any exception to the court location, see Local Rule 2.0.
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Class actions must be filed in the Stanley Mosk Courthouse, central district. Location of property or permanently garaged vehicle.

1. 6.

2. May be filed in cenlral (other county, or no bodily injury/property damage). 7. Location where pelitioner resides.
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L . .
© 0 A6002 Collections Case-Seller Plaintiff 2,5.,6.
€ Collections {09) . .
8 O A6012 Other Promissory Note/Collections Case 2.,5.
Insurance Coverage (18) O A6015 Insurance Coverage (not complex) 1.,2,5.,8.
O A6009 Contractual Fraud 1.,2.,3,5.
Other Contract (37) 0O A6031 Tortlous Interference 1.,2,8.,5.
O A6027 Other Conlract Dispute(not breachfinsurance/fraud/negligence) 1.,2,3,8.
Eminent Domain/Inverse . . — N —
Condemnation (14) 0 A7300 Eminent Domain/Condemnation Number of parcels, 2.
€
2 Wrongful Eviction (33) 00 A6023 Wrongful Eviction Case 2.,6.
.“el'
% 0O A6018 Mortgage Foreclosure
QL
o Other Real Property (26) 0 A6032 Quiet Title 2., 8.

A6060 Other Real Property (not eminent domain, landiordftenant, foreclosure) | 2., 6.

r
o

D
D

. Unlawfut Dele;g;e)r-Commercial O A6021 UnlavAul Detainer-Commercial (not drugs or wrongful eviction) 2., 6.

Q

= A

§ Unlavfut De'?;g"’*es'de““a' O A6020 Unlawful Detainer-Residential (not drugs or wrongful eviction) 2., 6.

]

Mg Unlavrdul Detainer- , o Bt

§ Post-Foreclosure (34) 0O A6020F UnlavAul Detainer-Post-Foreclosure 2,86

Unlawful Detainer-Orugs (38) | O A6022 Unlawful Detainer-Drugs 2.,6.

LACIV 109 (Rev. 03/11) CIVIL CASE COVER SHEET ADDENDUM Local Rule 2.0
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SHORTTITLE: . CASE NUMBER
Golia v. Akmakjian, et al.
Asset Forfeilure (05) O A6108 Asset Forfeilure Case 2,6
5 Petition re Arbifration (11) O A6115 Petition to Compel/Confirm/Vacate Arbitration 2.5.
>
(]
x 0 A6151 Writ - Administrative Mandamus 2,8.
(s}
K] Wiit of Mandate (02) O A6152 Writ- Mandamus on Limited Court Case Malter 2.
o
3 O A6153 Writ - Other Limited Court Case Review 2
Other Judicial Review (39) | O A6150 Other Writ /Judicial Review 2,8
S Antitrust/Trade Regulation (03) { 0 A6003 Anlitrus/Trade Regulation 1.,2,8.
s A
2 Construction Defect (10) 0O A6007 Construction Defect 1.2.,3.
=
% .
g | Cemstvoiar M T O As00s Claims Involving Mass Tor 1,2.8.
&
‘i Securities Litigation (28) O A6035 Securities Litigation Case 1.,2,8.
=
5 Toxic Tort ; i
)
@ Environmental (30) 0 A6036 Toxic Tort/Environmental 1.,2,3,8.
§ - Insurance Coverage Claims
o. fiom Complex Case (41) 0O A6014 Insurance Coverage/Subrogalion {complex case only) 1.2,5.,8.
O A6141 Sister State Judgment 2.,9.
?’ - 0O A6160 Abstract of Judgment 2,6
[-Y]
§ §, Enforcement O A6107 Confession of Judgment (non-domeslic relations) 2., 9.
83 of Judgment (20) O A6140 Administcative Agency Avard (not unpaid laxes) 2,8.
=
(I O A6114 Petition/Certificate for Entry of Judgment on Unpaid Tax 2,8
O A6112 Other Enforcement of Judgment Case 2,8.,9.
9 RICO (27) O A6033 Racketeering (RICO) Case 1.,2,8.
8t
e ‘—g. 0O A6030 Declaratory Relief Only 1.,2,8.
-"?:; § Other Complaints O A6040 Injunctive Relief Only (not domeslic/harassment) 2.8
é = (Not Specified Above) (42) | 3 A6011 Other Commerclal Complaint Case {non-tort/non-complex) 1,2.,8.
r"o O A6000 Other Civit Complaint (non-tort/non-complex) 1.,2,8.
Ty - —
e Partnership Corporation .
“ Governance (21) O A6113 Parinership and Corporate Governance Case 2., 8.
U’:’* O A6121 Civil Harassment 2.3.9.
)
§‘={5 0O A6123 Workplace Harassment 2,3.,9.
c =
©-. '@ 0O A6124 Eider/D 3., 9.
K & Other Peitions Elder/Dependent Adult Abuse Case 2,3.,9
8-.-: (Not Specified Above) 0 AB180 Election Contest 2,
a2 43
=0 (43) O A6110 Petition for Change of Name 2,17.
bt O A6170 Petition for Relief from Late Claim Law 2,3.,4,8
iy 0O A6100 Other Civil Petilion 2.9
LACIV 108 (Rev. 03/11) CIVIL CASE COVER SHEET ADDENDUM Local Rule 2.0
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SHORT TITLE:

. . CASE NUMBER
Golia v. Akmakjian, et al.

Item lIl. Statement of Location: Enter the address of the accident, party’s residence or place of business, performance, or other
circumstance indicated in ltem II., Step 3 on Page 1, as the proper reason for filing in the court location you selected.

REASON: Check the appropriate boxes for the numbers shown
under Column C for the type of action that you have selected for
this case.

(1. t92. O3. O4. Os. Os6. O7. (J8. O9. EI‘IO./

ADDRESS:

CITY:

STATE: ZIPLODE:

00\

and correct and that the above-entitled matter is properly filed for assignment to the Stanley Mosk
Central District of the Superior Court of California, County of Los Angeles [Code Civ. Proc., § 392 et seq., and Locat

Item IV. Declaration of Assignment: | declare under penally of perjury under the laws of the State of California that the foregoing is true

courthouse in the

Dated: June 13, 2014

Rule 2.0, subds. (b), (c) and (d)].

TN
kY
Iy
\

2
3.
4

bl

EEEE——L A &7
H el ¥ V\If\b.f‘} W ’k T —

(SIGNATURE OF ATTORNEY/FILING PARTY)

PLEASE HAVE THE FOLLOWING ITEMS COMPLETED AND READY TO BE FILED IN ORDER TO PROPERLY
COMMENCE YOUR NEW COURT CASE:

1.

Original Complaint or Petition.
If filing a Complaint, a completed Summons form for issuance by the Clerk.
Civil Case Cover Sheet, Judicial Council form CM-010.

givil1Case Cover Sheet Addendum and Statement of Location form, LACIV 109, LASC Approved 03-04 (Rev.
3/11).

Payment in full of the filing fee, unless fees ha_ve been waived.

A signed order appointing the Guardian ad Litem, Judicial Council form CIV-010, if the plaintiff or petitioner is a
minor under 18 years of age will be required by Court in order to issue a summons.

Additional copies of documents to be conformed by the Clerk. Copies of the cover sheet and this addendum
must be served along with the summons and complaint, or other initiating pleading in the case.

LACIV 109 (Rev. 03/11)
LASC Approved 03-04
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Local Rule 2.0
Page 4 of 4




